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NAGEL RICE, LLP

Bruce H. Nagel, Esg. - 025931977
103 Eisenhower Parkway

Roseland, New Jersey 07068

(973) 618-0400

Attorneys for Plaintiffs

EMILIO FONSECA AND LETICIA SUPERIOR COURT OF NEW JERSEY
OLIVERIA, h/w, LAW DIVISION-ESSEX COUNTY
DOCKET NO. :

Plaintiffs,

Civil Action
V.

NATIONAL RAILROAD PASSENGER COMPLAINT AND JURY DEMAND
CORPORATION d/b/a AMTRAK,

Defendant.

Plaintiffs, Emilio Fonseca and Leticia Oliveria, his wife,
residing at 155 Dukes Street, Apt. 2, Kearny, New Jersey by way

of Complaint against the defendant says:

FACTS COMMON TO ALL COUNTS

1. Defendant, Natiomnal Railroad Passenger Corporation
{“Amtrak”}, is and was at all times material hereto a
corporation duly organized and existing under and by virtue of
law and was engaged in owning and operating a line and system of
railroads and railroad properties as a common carrier of goods
and passengers for hire in interstate commerce and
transportation in, through and between various and several
states of the United States with itg principal place of business

at 30th Street Station, Philadelphia, Pennsylvania and doing

business in Essex County, New Jersey.
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2. The defendant owns, maintains and operates tracks and
equipment within Essex County, New Jersey.

3. At all times material hereto and for some time prior
thereto, plaintiff, Emilio Fonseca (“Emilio"), was in the employ
of the defendant as a conductor in furtherance of the carrier's
business of interstate commerce and transportation by railroad.

4, This action is Dbrought pursuant to the Federal
Employers' Liability Act, 45 U.5.C.A. 5§ 51 et seq., (“FELA")
and the Federal Safety Appliance Act, 45 U.S.C.A. §§ 1 et seq.,
recodified in 49 U.S.C;A. §§ 20301 et seq.

5. Defendant is legally responsible for Emilio Fongseca’s
personal injuries and damages he has guffered as a result of an
incident on May 12, 2015. Defendant is legally responsible for
these injuries and damages because of its failure to provide the
plaintiff with a safe workplace.

6. FELA is remedial legislation originally enacted by the
United States Congress in 1908 to compensate railrbad workers
for personal injuries and death suffered in the course of their
employment.

7. Railroad workers covered wunder the Act are not
eligible for state workers' compensation, and FELA provides the

sole remedy against theilr railrocad employers for job-related

injuries.




8. Under FELA, railroads such as the defendant may not
delegate the duty to provide employees with a reasonably safe

- work place.

9. Defendant is now and, at all times relevant to this
case has been, a T"common carrier by railroad" engaged in
interstate commerce within the meaning of 45 U.5.C.A. § 51.

FIRST COUNT

10. ©On or about May 12, 2015, while working within the
gscope of his duties as a conductor for the defeﬁdant on Amtrak

Northeast Regional Train No. 188 from Washington, D.C. to New

York (the “Train”), Emilio was injured due to the defendant's.

negligence,.

11. As a result of Amtrak‘s negligence and carelessness as
well as its violétion of federal regulations, local statutes and
ordinances, local regulations, and accepted industry rules,
regulations, standards and practices, the Train and all of the
railcars derailed at or near Frankford Junction in or near the
Port Richmond section of Philadelphia, Pennsylvania.

12. At the time of his injuries, Emilio was working as
part of the defendant's business as a railroad engaged in
interstate commerce.

13. Emilio’s 'duties with the defendant were "in

furtherance of interstate commerce" as conﬁemplated by 45

U.s.C.A. § 51.




14. Emilio’s duties with the defendant "directly and
substantially affected" interstate commerce as contemplated by

45 U.8.C.,A. § b51.

15. Emilio was working on the train when the accident

happened.

16. As a result of the derailment, Emilio sustained
serious and permanent personal injuries.

17. The negligence of Amtrak, individually and/or through
its employees, agents, servants, consisted of, amongst other
things, failing to properly and gafely operate the train;
operating the train at excessive speed, operating the train at a
speed that was excessive due to the geographic conditions and
the train and track configuration; failing to provide him with a
reasonébly safe workplace; acting or failing to act through its
officers, agents, and employees in ways that were otherwise
negligent; failing to have sufficient personnel to safely
operate the train; failing to provide available, necessary and
appropriate systems to slow and/or stop the train, if and/or
when the engineer failed to properly operate the train; failing
to provide availlable, necessary and appropriate systems to slow
and/or stop the train when other circumstances caused the train
to operate at an unsafe speed; failure to make certain that the
train was being operated safely; failure to properly train and

instruct the train crew on safe train operations, particularly




at or near the accident site; failure to properly oversee and
control the movement of the frain; operating the train in an
area of curved track at twice the legal track speed limit; and
failure to warn Emilio of these dangerous conditions.

18. Said conduct was wanton and with reckless disregard
for the .safety of the plaintiffs and exposed plaintiffs,
passengers, and the public to the potential for severe injury
and death.

19. Such conduct formS‘thé basis for punitive damages.

20. Emilio has suffered serious, painful, and permanent
injuriesf Emilio has also suffered emotional trauma. These
injuries harm the quality of his life, His injuries have also
required significant medicall treatment that is expected té
continue indefinitely into the future. These injuries may end
his railroad career.

21; As a direct and proximate result of the negligence,
carelessness, recklessness and/or unléwful conduct of the
defendant, Emilio demands compensation for all econcmic, non-
economic, special, and general damages permitted under the FELA.
This demand includes, without limitation, past and future lost
wages and associated benefits, impaired or diminished earning
capacity, the past and future cost of medical treatment not

covered by railroad-provided health insurance, pain = and




suffering, inconvenience, mental anguish, and the loss of
quality of his life.
WHEREFORE, plaintiff, Emilio Fonseca demands judgment

against defendants for compensatory and punitive damages,

interest, and costs of suit.

SECOND COUNT

22. Plaintiffs repéat everf preceding paragraph of this
Complaint.

23. At all times relevant hereto, plaintiff, Leticia
Fonseca was the lawful wife of plaintiff, Emilio Fonseca.

24. As such, plaintiff,'Leticia Fonseca, wag entitled to
the society, services, support, companionship, advice and
guidance of her husband, Emilio Fonseca.

25. Ag a direct and proximate result of the.negligence and
careleggness of Defendants, plaintiff, Leticia Fonseca, has been
and will in the future continue to be deprived of the society,
serviceg, support, companionship, advice and guidance of her
husband, Emilio Fonseca.

WHEREFORE, plaintiff, Leticia Fonseca demands judgment

against defendants for damages, interest, and costs of suit.

NAGEL RICE, LLP
Attormeys for Plaintiffs

By:
Dated: May 18, 2015 BRUCE H. NAGEL




JURY DEMAND

Plaintiffs hereby demand a trial by jury on all issues.

DESIGNATION OF TRIAL COUNSEL

Bruce H. Nagel, Esqg. is hereby designated as trial counsel

in the above captioned matter.

NAGEL RICE, LLP
Attorneys for Plaintiffs

By:
Dated: May 18, 2015 BRUCE #. NAGEL

RULE 4:5-1 CERTIFICATION

I hereby certify that to the best of my knowledge the
matter in controversy is not the subject of another action
pending in any Court or of a pen&ing arbitration proceeding and
that no other parties are necessary to join at this time.

I hereby certify that the foregoing statements made by me
are true. I am aware that if any of the foregoing statements are

willfully false, I am subject to punishment.

NAGEL RICE, LLP
Attorneys for Plaintiffs

By: J/"‘J

Dated: May 18, 2015 BRUCE HN\NAGEI




