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Court Asked to Reopen $10M Case Over Fatal
Turnpike Crash

Mary Pat Gallagher, New Jersey Law Journal

March 31, 2015

A company hit with a $175 million whistleblower verdict in Texas last fall over allegedly defective
guardrails now faces a motion in New Jersey state court seeking to reopen a suit over a fatal
accident on the New Jersey Turnpike.

The plaintiffs contend in their motion that Trinity Highway Industries got the New Jersey suit
dismissed based on the same allegedly fraudulent concealment of information concerning the
design and safety of its products that was at the heart of the Texas verdict.

There, the jury found that the Dallas-based company defrauded the U.S. government, in violation
of the False Claims Act, by failing to inform the Federal Highway Administration of changes it
made to the guardrails in 2005, according to court papers and media reports. The plaintiffs
claimed those changes involved narrowing the end caps, which allegedly increased the possibility
that the rails would impale vehicles that hit them, along with their occupants.

Trinity has denied any wrongdoing in the Texas case.

The New Jersey case, Sweeney v. Air Brook Limousine, was brought by the family of Patrick
Sweeney, a 34-year-old computer salesman from Pearl River, New York.

On Aug. 15, 2006, he was a passenger in a Lincoln Town Car being driven to Newark International
Airport when the driver, Jose Lordello, lost control and veered into a guardrail on the Turnpike near
Teaneck, according to court papers. The guardrail entered the limousine, striking Sweeney, who
died about 20 minutes later of blunt-force trauma, the plaintiffs claimed.

The ensuing lawsuit, filed one month later in Bergen County Superior Court by Sweeney’s family,
alleged that Lordello was negligent, and claims were later added alleging the guardrail had a
design defect and had been installed too close to the roadway.

The plaintiffs claimed in court papers that discovery revealed the rail was eight feet closer to the
road than required by the plan. The defense contended that underground power lines and a light
tower prevented placing the rail at the originally intended spot. The defense also claimed driver
error.

Air Brook settled for $2.9 million, according to court documents. Three other defendants paid a
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combined $6.85 million.

J. Fletcher Creamer & Son of Hackensack, which installed the guardrail, paid $4 million on its own
behalf and on behalf the New Jersey Turnpike Authority, which accepted the rail even though it
was not built according to the design plans, according to court documents. Another $2.25 million
came from Maitra Consultants of Somerset, the engineering firm hired by the state to oversee the
project, which signed off on it when it was completed. The final $600,000 portion was from DMJM
Harris Engineering, which prepared the plans for a project that replaced the guardrail end caps in
the area with Trinity’s ET-2000 Plus not long before the accident, according to court documents. 

With an October 2009 trial date approaching, Trinity was let out on summary judgment in Sept.
23, 2009, according to court documents.

Judge Robert Polifroni rejected the Sweeneys’ expert report as a net opinion that failed to
establish a prima facie claim for a design defect under the New Jersey Product Liability Act.

The report “failed to demonstrate a prima facie showing that a practicable and feasible design
alternative would have prevented or reduced the harm under the circumstances of this particular
case,” Polifroni said.

A “critical element” of the decision was that the Sweeneys’ other liability experts “clearly and
unequivocally blame the incorrect and negligent placement of the guardrail system,” Polifroni said.

“Although alternative theories are permitted in pleadings, a party may not present one expert
whose theories directly contradict that party’s other experts, particularly when the contradictory
theory has an inadequate factual scientific basis,” Polifroni said.

The motion to reopen the case was filed March 18 in Bergen County by the Sweeneys’ lawyers at
Nagel Rice in Roseland.

The motion says the “end cap” or “end treatment” on the guardrail was supposed to “transfer the
kinetic energy of an errant car into deformation energy” and slowly bring the car to a safe stop, but
instead “acted like a bayonet” because of material design changes.

Those changes, which the motion alleges were made to save money, reduced the width of the
steel channel behind the rail head. The result of that change was that instead of the steel channel
sliding along the rail and helping it to curl out of the way as it collapsed when hit by a vehicle, it
can become jammed, piercing a vehicle and anyone in its way, according to the motion.

In the motion, the plaintiffs accuse Trinity of perpetrating a “massive fraud” on the federal
government and the various states that used the guardrails for not disclosing the changes, which
the plaintiffs say came to light as a result of the $175 million verdict in Texas.

Similarly, the changes were fraudulently concealed from the New Jersey court and the Sweeneys,
the motion alleges.

The Sweeneys are seeking to have Trinity’s dismissal vacated. They are also seeking an
opportunity to conduct discovery and file new expert reports, and then go to trial. In addition, they
are asking for sanctions against Trinity and for an award of fees and costs.

If the plaintiffs succeed, not only would they get the chance to recover from Trinity, but the four
defendants who paid millions to settle could seek to recoup some or all of those sums on claims of
contribution or indemnification against Trinity, according to Bruce Nagel, who, along with Andrew
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O’Connor, represents the Sweeneys.

Nagel said at least one defendant, which he declined to name, planned to join the motion for that
purpose, and he expects the others will, too.

Gary Potters of Potters & Della Pietra in Fairfield, representing DMJM, declined to comment on the
March 18 motion, as did Susan Lawless of Purcell, Mulcahy, Hawkins, Flanagan & Lawless in
Bedminster, who represents Maitra.

Trinity’s lawyer, Marc Groves of Greenberg Traurig in Florham Park, did not return a call seeking
comment, nor did a representative for the company.

Marc Pakrul of Newark’s Tompkins, McGuire, Wachenfeld & Barry, representing Air Brook, also did
not return a call for comment.

Thomas Licata of Malapero, Prisco, Klauber & Licata in Paramus, who represents J. Fletcher
Creamer, declined to comment on the motion.

The motion is scheduled to be heard April 24.

Contact the reporter at mgallagher@alm.com.
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